STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
ORANGE COUNTY SCHOCL BOARD,
Peti ti oner,
VS. Case No. 02-0214
NATHANI EL PACKER,

Respondent .
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RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on Septenber 4, 2002, in
Ol ando, Florida, on behalf of the Division of Admnistrative
Heari ngs ( DOAH).

APPEARANCES

For Petitioner: Amanda J. Green, Esquire
Janes G Brown, Esquire
Ford & Harrison, LLP
300 South Orange Avenue, Suite 1300
Ol ando, Florida 32801

For Respondent: Toby Lev, Esquire
Egan, Lev & Siwica, P.A
Post OFfice Box 2231
Ol ando, Florida 32802

STATEMENT OF THE | SSUES

The issues presented are whether Respondent's contact with
a student during a physical education class on Novenber 14,

2001, violates the terns of previous directives and witten



repri mands; and whet her such conduct constitutes nmi sconduct in
of fice, gross insubordination, wllful neglect of duty, or
conduct unbecom ng a public enployee, within the neani ng of

Fl ori da Adm nistrative Code Rule 6B-4.009(3) and (4), for which
Petitioner has just cause under Section 231.36(1)(a), Florida
Statutes (2001), to dism ss Respondent fromhis position as a
physi cal education teacher. (Al references to statutes are to
Florida Statutes (2001) unl ess otherw se stated. Unless

ot herw se stated, all references to rules are to rules

pronmul gated in the Florida Adm nistrative Code in effect on the
date of this Recommended Order.)

PRELI M NARY STATEMENT

On Decenber 17, 2001, Petitioner advised Respondent that
Petitioner intended to sever the Professional Services Contract
wi th Respondent and to term nate Respondent from his enpl oynent
with Petitioner. Respondent tinmely requested an adm nistrative
heari ng.

At the hearing, Petitioner presented the testinony of six
wi t nesses and submitted nine exhibits for adm ssion into
evi dence. Respondent testified in his own behalf and presented
the testinony of four witnesses. Respondent did not submt any
exhibits. Respondent also stipulated that he had been
di sci plined previously over allegations that he confronted and

touched students. The identity of the wi tnesses and exhibits,



and any rulings regardi ng each, are set forth in the Transcri pt
of the hearing filed on Septenber 30, 2002. The parties tinely
filed their respective Proposed Recommended Orders on

Oct ober 10, 2002.

FI NDI NGS OF FACT

1. The Orange County School Board (School Board) enpl oyed
Respondent during the 2001- 2002 school year as a physi cal
educati on teacher, or "coach,"” at Wstridge M ddl e School
(Westridge), pursuant to Section 231.36 and a collective
bar gai ni ng agreenment between the School Board and the O ange
County C assroom Teachers Associ ation. Respondent had taught at
Westridge in a simlar capacity for approximately four or five
years before the 2001- 2002 school year

2. On Novenber 14, 2001, Respondent had finished roll cal
for his physical education class, and students in the class were
"dressing out" inside the boys | ocker room Another coach had
gi ven candy to sone students in his class for good behavi or.

The coach gave Respondent sone of the candy to reward students
in Respondent's class for their good behavior.

3. Respondent began passing out candy to students in
Respondent’'s class. R S. was a student in the first coach's
class. R S. approached Respondent and tried to take sone candy

from Respondent. Respondent refused to give any candy to R S.,



explaining to RS. that R S. had al ready received candy fromthe
ot her coach

4. R S. ignored Respondent's instructions and persisted in
his attenpt to take candy from Respondent. At that point, R S.
was a disruptive student. Respondent told R S. to "back off,"
but RS. persisted. R S. put his hands on Respondent's hands
and in the candy in an attenpt to reach the candy. At the sane
time, a group of students rushed toward Respondent to receive
candy. The group of students were al so disruptive.

5. Respondent tried to separate hinself fromR S. at the
sane time that Respondent backed away from the onrushi ng group
of students. Respondent touched R S. on the shoulder with an
open hand and pushed R S. away from Respondent. Respondent was
neither angry nor agitated. The force that Respondent applied
to RS caused RS. to take a step or two backward into the
adj acent | ockers but did not infjure RS. or inflict pain on R S.
R S. did not fall down.

6. Oher students began taunting R'S. They called RS. a
"wussy" and yelled that R S. had been beaten up by Respondent.
R S. began to cry and left the |ocker roomto get Principal
Lorenzo Philli ps.

7. The school adm nistration investigated the matter and,
on Novenber 27, 2001, relieved Respondent of his duties with

pay. On Decenber 17, 2001, Petitioner filed an Adm nistrative



Conpl ai nt seeking to dism ss Respondent from his teaching
posi tion.

8. On Novenber 14, 2001, Respondent faced a disruptive
situation. It is undisputed that the situation in the |ocker
roomwas a chaotic one that involved approximtely 40 students
in a cranped space. The risk of injury fromstudents falling
over each other or over benches in the | ocker roomwas great,
and Respondent needed to restore order to a disruptive
situation.

9. Section 232.27 authorizes Respondent to keep good order
in the classroomor other places in which the teacher is in
charge of students. Section 232.27(1)(i) authorizes Respondent
to use reasonable force to protect hinself or others from
injury.

10. Respondent had statutory authority to use reasonabl e
force to restore good order in the | ocker roomon Novenber 14,
2001, and to protect hinself and others frominjury during a
chaotic and disruptive situation. The prinmary factual issue is
whet her the force used by Respondent for those | awful purposes
was reasonable. Petitioner did not conply with the notice
requirements in Section 120.57(1)(d) for simlar fact evidence
based on previous violations.

11. It is undisputed that the force enpl oyed by Respondent

did not infjure RS. The only evidence that the force used by



Respondent was excessive is the testinony of the eyew tness
students called by Petitioner. That testinony was inconsistent
and | ess than credi ble and persuasive.

12. E. S testified that "everybody started junping on
Coach Packer." E.S. did not see Respondent nmake contact with
R S. because E.S. really wasn't paying attention.

13. L.P. is agood friend of RS. L.P. testified that the
whol e cl ass crowded around Respondent and that Respondent jabbed
RS wth a closed fist froma distance of approximtely six
inches. However, R S. did not |ose his balance and was not in
pain. Respondent is significantly larger and stronger than R S.

14. E. M first testified that he did not see Respondent
make contact with RS, but saw R S. fall on the floor. E M
|ater testified that he saw Respondent push R S. in the side.
E.M testified that he was in the cafeteria at the tinme rather
than in the | ocker room

15. F.D. testified that Respondent nerely touched R S. and
tried to calmhimdown. F.D. testified that Respondent applied
no force to R S.

16. R S. testified that he had his hand in the candy held
by Respondent and that Respondent pushed R S. back. R S. fell
back into the | ocker behind him

17. Respondent testified that he put an open hand on R S.

to separate fromR S. and that R S. stepped back into the



| ocker. R S. was approximtely three feet away fromthe | ockers
behi nd him

18. As the trier of fact and arbiter of credibility, the
ALJ nust resolve the evidential conflict regarding the degree of
force enpl oyed by Respondent on Novenber 14, 2001. Accordingly,
the trier has carefully considered the substance of the
testinony of the various w tnesses, their respective deneanors,
their possible biases, and determ ned the appropriate weight to
be accorded to the testinony of each w tness.

19. The force used by Respondent to gain control of the
situation was reasonable, within the neaning of Section 232.27,
and was not excessive. Respondent used reasonable force for a
| awf ul purpose under Section 232.27.

20. The use of reasonable force for a |awful purpose did
not viol ate Managenent Directive A4, entitled "Physical
Enoti onal or Sexual Abuse of Students or Sexual Harassment of
Adul ts by Enpl oyees of the School Board of Orange County,
Florida." Managenment Directive A-4 states in pertinent part:

No students of the Orange County Public
School s shoul d be subjected to physical,
enotional, or sexual abuse by an enpl oyee.
Therefore, any principal, adm nistrator, or
wor k | ocati on supervisor who observes or
recei ves a conplaint that a student has been
physically, enotionally, or sexually abused
by an enpl oyee of the School Board of Orange

County, Florida shall imrediately notify the
Enpl oyee Rel ati ons Depart nment .



The force used by Respondent on Novenber 14, 2001, was
not abusive.

21. Prior to Novenber 14, 2001, Petitioner had issued
three directives and two witten reprinmands to Respondent for
touchi ng students and failing to exercise reasonabl e care.
Respondent di d not chall enge any of those disciplinary actions.
Respondent's use of reasonable force for a |l awful purpose on
Novenber 14, 2001, does not violate the terns of the prior
directives and reprimands.

22. Petitioner issued the first witten directive to
Respondent on May 18, 1999. The directive instructs Respondent
to avoi d touching students "except as absolutely necessary to
effect a reasonable and | awful purpose.” The reasonable force
used by Respondent on Novenber 14, 2001, for a |awful purpose
conplied with the express requirenents of Petitioner's
directive.

23. The witten directive issued on May 18, 1999, also
prohi bits Respondent fromverbally intimdating a student.
Respondent’'s instruction for R'S. to "back off" did not verbally
intimdate RS. R S. ignored all verbal instructions from
Respondent and persisted in his physical pursuit of candy
| eavi ng Respondent with little alternative but to physically

separate fromR S



24. The witten directive issued on May 18, 1999, also
requi res Respondent to report any incident inmediately to the
adm ni stration. Respondent did not have tinme to report the
incident to the admnistration. R S. reported the incident
i mredi ately whil e Respondent was still responsible for his
class. The adm nistration i mediately investigated the report
fromR S

25. On Cctober 13, 1999, Petitioner issued another
directive to Respondent after a physical confrontation between
Respondent and two students. The directive was identical to the
first directive except that it added:

Touching a student in a nanner that serves

no educational or |awful purpose nay

encour age the appearance or use of force.
On Novenber 14, 2001, Respondent used reasonable force for a
| awf ul purpose and did not violate the directive issued on
COct ober 13, 1999.

26. On Cctober 13, 1999, Petitioner also issued a witten
repri mand to Respondent, dated Cctober 7, 1999. The witten
reprimand is effective for five years and states in part:

On Cctober 6, 1999, a neeting was held to

di scuss al | egati ons of m sconduct on your
part. In that neeting we discussed two
physi cal confrontations that took place

bet ween you and your students. In the first
case you admtted thunping a student's chest
in an incident. In the second incident you

admtted to stepping on a student's foot to
stop himfrom running, but could not recal



how t he student received a scratch on his
neck.

| am especially concerned about your conduct

because you were clearly in violation of

directives issued to you in the past. For

this reason, this witten reprimand i s being

i ssued along with a separate letter of

directives. | amadvising that if there is

anot her confirnmed conplaint of a simlar

nature, a recomrendati on may be nmade to

term nate your enploynent.
The use of reasonable force on Novenber 14, 2001, for a | awf ul
purpose is not a "confirmed conplaint of sinmlar nature”™ within
the meaning of the witten reprimand dated Cctober 7, 1999.

27. On May 19, 2000, Petitioner issued another directive
to Respondent dated May 18, 2000. The directive addressed
negl i gent conduct by Respondent. The wording of the directive
was al nost identical to the two previous directives issued to
Respondent. For reasons simlar to those previously stated, the
use of reasonable force on Novenber 14, 2001, for a | awf ul
purpose did not violate the directive dated May 18, 2000.

28. On May 19, 2000, Petitioner issued a witten reprimand
to Respondent dated May 18, 2000. The witten reprimand is
effective for five years and states in part:

This letter shall serve as a summary of our
meeting on May 15, 2000, and as a letter of
reprimand. In that neeting we discussed an
incident in which two students fell to the
ground while participating in an activity.
You negl ected those students in that you

failed to determne if they were injured.
Furt hernore, your disregard was evident in a

10



statenent you nmade to anot her student when
you told the student to "kick themup."

It is ny conclusion that you were negligent
by failing to exercise reasonable care, and
that you failed to appropriately perform
your duties. | amespecially concerned
because this is not the first tine | have
had to issue directives or a reprinmand

regardi ng your conduct. | am now advi Sing
you that if there is another incident that
rises to the level of a discipline. | nmay

recomrend your term nation
The reasonabl e force used by Respondent on Novenber 14, 2001,
for a | awful purpose was not an "incident that rises to the
| evel of a discipline.”
29. The collective bargaining agreenent between
Petitioner and the Orange County Cl assroom Teachers
Associ ation applies in this case. Article XII of the
col | ective bargaining agreenent, entitled
"Discipline,"” states at Section Al:
An enpl oyee may be disciplined only for just
cause, and discipline shall be inposed only
for a violation of an expressed rule, an
expressed order, an expressed policy or a
reasonabl e expectati on of nanagenment which
shoul d have been known to the enpl oyee.
30. The collective bargaining agreenent at Article X I,
Section A2, further states, in relevant part:
Any teacher may be suspended or di sm ssed
at any tinme during the year, provided the
charges brought agai nst himare based

on . . . msconduct in office . . ., gross
i nsubordi nation, [and] willful neglect of

11



duty . . . in accordance with Florida
St at ut es.

31. Section 231.36(1)(a) applies to this proceedi ng.
Section 231.36(1)(a) provides in part:

Each person enpl oyed as a nenber of the
instructional staff in any district school
system. . . shall be entitled to and shall
receive a witten contract . . . [that]
contain provisions for dism ssal during the
termof the contract only for just cause.
Just cause includes, but is not Iimted to,
the followi ng instances, as defined by the
rule of the State Board of Education:

m sconduct in office . . . gross
i nsubordi nation, [and] willful neglect of
duty.

32. The allegations in the Adm nistrative Conplaint are
limted to m sconduct in office, gross insubordination, wllful
negl ect of duty, and conduct unbecom ng a public enpl oyee.
Rul e 6B-4.009(3) defines msconduct in office, and Rul e 6B-
4.009(4) defines gross insubordination and willful neglect of
duty. Case lawis the only authority cited by Petitioner to
define conduct unbecom ng a public enpl oyee.

33. Rule 6B-4.009(3) defines msconduct in office as:

a violation of the Code of Ethics of the
Educati on profession as adopted in Rule 6B-
1.001, F.A C. and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1.006 F.A.C. which is so serious as to

inpair the individual's effectiveness in the
school system

12



34. The Code of Ethics of the Education Profession, as set
forth in Rule 6B-1.001, in relevant part, requires that:
[t] he educator values the worth and dignity
of every person. . . [and] [t]he educator's
primary professional concern will always be
for the student.
35. The Principles of Professional Conduct for the

Educati on Profession are contained at Rule 6B-1.006 and state in

rel evant part:

(3) Obligation to the student requires that
t he indi vi dual :

(a) Shall nake reasonable effort to protect
t he student from conditions harnful to

| earning and/or to the student's nental
and/ or physical health and/ or safety.

* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnment or
di sparagenent. [and]

(f) Shall not intentionally violate or deny
a student's legal rights.

36. Rule 6B—4.009(4) defines "gross insubordination” and
"Willful neglect of duties" for instructional personnel. Goss
i nsubordi nation and willful neglect of duty nean:

a constant or continuing intentional refusal
to obey a direct order, reasonable in
nature, and given by and with proper

aut hority.

37. The use of reasonable force on Novenber 14, 2001, for

a |l awful purpose did not constitute m sconduct in office within

13



t he neaning of Rules 6B-1.001, 6B-1.006, and 6B-4.009(3).
Respondent's primary concern was for the safety of other
students within the nmeaning of Rule 6B-1.001. Respondent nade a
reasonabl e effort to protect his students from conditions
harnful to their physical health and safety within the neaning
of Rule 6B-1.006. Respondent did not intentionally expose R S.
t o unnecessary enbarrassnent or di sparagenent or intentionally
violate the student's rights.

38. The use of reasonable force on Novenber 14, 2001, for
a lawful purpose did not constitute gross insubordination or
wi |l I ful neglect of duties within the neaning of Rule
6B-4.009(4). The use of such force did not violate the terns of
any policy nenorandum prior directive, or witten reprimnd.

39. Conduct unbecom ng a public enployee is conduct that
falls bel ow a reasonabl e standard or conduct prescribed by the
enpl oyer. The use of reasonable force on Novenber 14, 2001, for
a lawful purpose is not conduct unbecom ng a public enployee.
| f Petitioner were to have prohi bited Respondent from using
reasonable force for a | awful purpose, it would have been an
unreasonabl e standard that violated Section 232.27.

40. The use of reasonable force on Novenber 14, 2001, for
a lawful purpose is not just cause within the neaning of Section
231.36(1)(a). The use of such force does not violate the terns

of the collective bargaining agreenent.
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41. Respondent arguably may have used poor judgnment in
deciding to pass out candy in the |ocker roomon Novenber 14,
2001. His action may have precipitated the chaos in the | ocker
room However, the Adm nistrative Conpl aint does not charge
ei ther Respondent or the other physical education teacher with
poor judgnent in passing out candy. The Administrative
Complaint is limted to allegations that unreasonable force by
Respondent constituted just cause for dism ssing Respondent.

CONCLUSI ONS OF LAW

42. DOAH has jurisdiction over the parties and subject
matter of this case. Section 120.57(1) and 120.569. DQOAH
provi ded the parties with adequate notice of the adm nistrative
heari ng.

43. Petitioner has the burden of proof in this proceeding.
Petitioner nmust show by a preponderance of the evidence that
Respondent comritted the acts alleged in the Adm nistrative
Conmpl ai nt and t he reasonabl eness of any proposed disciplinary

action. MNeill v. Pinellas County School Board, 678 So. 2d

476, 477 (Fla. 2d DCA 1996); Allen v. School Board of Dade

County, 571 So. 2d 568, 569 (Fla. 3d DCA 1990); Dileo v. School

Board of Dade County, 569 So. 2d 883, 884 (Fla. 3d DCA 1990).

Simlar fact evidence of the prior use of unreasonable force by

Respondent is not adm ssible to show Respondent’'s propensity to

15



use unreasonabl e force on Novenber 14, 2001. Section
120.57(1) (d).

44, Petitioner failed to show by a preponderance of the
evi dence that the force used by Respondent on Novenber 14, 2001,
was unreasonabl e and undertaken for an unl awful purpose. The
force used by Respondent was reasonabl e under the circunstances
and undertaken for the | awful purpose of maintaining order and

protecting the physical safety of other students. See School

Board of Dade County v. Gary Tenple, Case No. 83-1946, 1983 Fl a.

Div. Adm Hear. LEXI S 6656 (DOAH 1983) (teacher has authority
under Section 232.27 to utilize noderate and reasonable force to

mai ntain control and order in the classroon); School Board of

Dade County v. Bl ack, Case No. 81-554, 1981 Fla. Div. Adm Hear.

LEXI S 4487 (DOAH 1981) (charges shoul d be di sm ssed where
evidence fails to show teacher used unreasonable force in

dealing with disruptive student); Mrgan v. Siebelts, Case No.

88-4697, 1989 Fla. Div. Adm Hear. LEXI S 6366 (DOAH
1989) (grabbing a student's armand tussling with himbefore
pl acing the student in his seat was nothing nore than use of
reasonabl e physical force needed to maintain control and order
in the classroom.

45. In the absence of a show ng of unreasonable force and
unl awf ul purpose, the actions of Respondent did not constitute

m sconduct in office, gross insubordination, wllful neglect of

16



duty, or conduct unbecom ng a public enployee. Respondent did
not violate the terns of the collective bargaining agreenent,
and Petitioner does not have just cause, within the neani ng of
Section 231.36(1)(a), to dism ss Respondent.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOVMMENDED t hat the School Board enter a Final Order
finding Respondent not guilty of the acts and om ssions all eged
in the Adm nistrative Conplaint and reinstati ng Respondent to
hi s teaching position.

DONE AND ENTERED this 4th day of Novenber, 2002, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 4th day of Novenber, 2002.
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COPI ES FURNI SHED

Amanda J. Green, Esquire

James G Brown, Esquire

Ford & Harrison, LLP

300 South Orange Avenue, Suite 1300
Ol ando, Florida 32801

Toby Lev, Esquire

Egan, Lev & Siw ca, P.A
Post Ofice Box 2231

Ol ando, Florida 32802

Ron Bl ocker, Superintendent
Orange County School Board
Post O fice Box 271

Olando, Florida 32802-0271

Dani el J. Wodring, General Counsel
Depart ment of Education

325 West Gaines Street

1244 Turlington Buil ding

Tal | ahassee, Florida 32399-0400

Honorable Charlie Cri st
Conmi ssi oner of Education

Depart ment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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